Some would argue that if taking an examination to receive an incentive is not mandatory, it's voluntary no matter the size of the monetary reward. Others have concerns with how often employers use the word "required" when communicating how employees can earn an incentive. This in spite of clear rules that indicate "health contingent" incentive designs (those based on health measures rather than on completing activities) are an either/or proposition. That is, you can either earn (this amount) by (achieving a clinical standard) or by (participating in or attaining an alternative standard). This editorial examines the merits and demerits of organizational health contingent use of incentives. It is posited that employers can best satisfy a voluntariness standard in their use of financial incentives in wellness programs when the use of incentives are well integrated into a measurably robust, organizational culture that visibly values health; and when all employees are well versed in the meaning of, and opportunities for, reasonable alternatives for earning an incentive. Concerns about the administrative burden behind this idea and other potential unintended consequences of including measures of a culture of health to meet a voluntariness standard are also presented.
When the January 2019 issue of this Journal comes out in print, the D.C. Circuit Court will have nullified the current Equal Employment Opportunity Commission's (EEOC) rules relating to the use of financial incentives associated with health examinations or providing answers to disability-related health questions in wellness programs. Much has been written about Judge John Bate's decision, the uncertainty that the ruling creates and how employers might, or might not, redesign their wellness programs in the coming year. 1 Most of the attention has been paid to whether a 30% insurance premium differential can be construed as fair and evokes voluntary behavior or whether that amount of money is a coercive cudgel. It's an important question that should take into account the meaningful differences between lower paid compared to higher paid employees. But confining the debate about voluntariness in wellness to economic inequities will miss the larger issues relating to social determinants of health. Organizational culture and social context matter when it comes to experiencing something as a reward versus an inducement. This editorial proposes a definition for voluntariness in wellness that considers economics but is also sensitive to broader organizational and experiential contexts. I also describe the challenges inherent in writing legal rules that would accommodate such a definition without placing an unrealistic burden on organizations interested in sponsoring effective and fair employee health and well-being initiatives.
It is hard to put a time frame on when the national tone related to the use of incentives in workplace wellness changed from that of an interesting natural experiment worth trying to one of debate and consternation. In March 2010, when the Affordable Care Act (ACA) was passed, the wellness provisions in the law offered employers considerable flexibility in casting incentives as rewards or penalties. The rules allowed for rather large premium differentials relating to participation in programs: 30% of premiums and as much as 50% for smokers. That was as much as $3000 given premiums were usually around $6000 around that time period. However, in nearly all cases, rewards for wellness were relatively small, that is, $150 to $500, with only 2% of companies offering over $2000 in wellness incentives. 2 In these early years of the use of incentives, federal regulators uniformly described incentives as rewards. 3 For example, review the language of the "HIPAA and ACA Program Requirements" and you'll read one paragraph after another describing rules for giving rewards such as "Participatory wellness programs are generally available without regard to an individual's health status. Either no reward is offered, or none of the conditions for obtaining a reward are based on an individual satisfying a standard related to a health factor."
When a Reward Becomes an Inducement
What's not to like about rewards? Merriam Webster describes a reward as "something that is given in return for good or . . . that is offered or given for some service or attainment." Sounds easy: I do something nice, I get a prize! Webster also see rewards as a way "to give money or another kind of payment to (someone or something) for something good that has been done." If my employer is into offering me rewards in the form of money for taking care of myself, the synonyms I'd associate with my company are "bounty, honor, gift, or accolade." Sign me up! Given how early I get up to go rowing, often on very cold mornings, who could possibly object to my getting accolades for that?
Well, actually, depending on how you organize incentives, it could be a lot of people. Namely those who aren't feeling the love which, if more incentives are based on completing exams proving the attainment of health outcomes, could mean many more of us. The two lawsuits brought by employees in the early aughts claimed that using incentives to induce American Journal of Health Promotion 2019, Vol. 33(1) 9-12 participation in exams was discriminatory. Around that time I argued for "progress based incentives" as a way to find common ground between those cheering on more employee accountability and those booing about the unfairness of incentives. 4, 5 But the regulations were not written to accommodate a nuanced approach to incentives and in 2016 the AARP, on behalf of all of its members, sued the EEOC, arguing that the 30% insurance differential relating to participation in health exams and/or answering disability-related questions was "arbitrary and capricious." 6 There must be a coy analyst working the delineations desk at Webster because their definition also notes that inducements are occasionally a bit menacing.
It impressed me as ironic that the EEOC, rather than an employer, would be on the receiving end of a momentous discrimination complaint given, at their core, the EEOC was built to protect employees. Indeed, unlike the wording of the ACA program requirements and their consistent reference to incentives as rewards, the EEOC's final rules about incentives, in the context of compliance with Genetic Information Nondiscrimination Act (GINA) rules, consistently speaks of inducements. The final EEOC rules say, "employers may provide limited financial and other inducements (also called incentives) in exchange for . . . information about his or her current or past health status as part of a wellness program." 7 I felt then that the EEOC had acquiesced to using the ACA rules on "limited financial" incentives but, because of their advocacy for the poor, who are less likely to benefit from incentives, 8 the EEOC wasn't about to characterize them as rewards.
To my ear, inducements connote coercion and Webster seems to agree but just somewhat. Inducement, when used as a transitive verb, is "to move by persuasion or influence." That's a benign enough meaning for most, I suppose, but there must be a coy analyst working the delineations desk at Webster because their definition also notes that inducements are "occasionally a bit menacing, like the Godfather's offer that you can't refuse." If my employer is offering me inducements in the form of money to disclose health information, the synonyms I'd associate with my company are "persuade, entice, bribe, lure, and bait." Sign me up? Given how early I get up to go rowing, often on very cold mornings, perhaps I do need a bribe to prove I'm enjoying more benefits than harms! From "Health Contingent" to "Organizational Health Contingent" Incentives It may take an act of Congress to define voluntariness in worksite wellness. Really! At least that's according to Victoria Lipnic, the acting chair of the EEOC who suggests it is not up to her Commissioners to draw the line between "voluntary" and "compulsory." That there are many shades of gray to be explored between these polarizing terms may be lost on the Commission. Or perhaps Lipnic and colleagues at the EEOC would simply rather punt than explore such when she says, "I'm going to spend some time on . . . how much bipartisan support is there continuing (sic) for incentivizing wellness plans?" 9 Some would argue that if it's not mandatory, it's voluntary no matter the size of the monetary incentive. Others, like me, have chafed at the ham-handed language many employers have used to introduce incentives. Too often they use the word "required" when communicating how employees can earn an incentive. As in, "you are required to (achieve this clinical standard) to earn (this amount)." This in spite of crystal-clear rules that indicate "health contingent" incentive designs (those based on health measures rather than on completing activities) are either/or propositions. That is, you can either earn (this amount) by (achieving a clinical standard) or by (participating in or attaining an alternative standard).
When metrics show that the employer has created an environment conducive to attaining health goals, only then can the use of incentives be considered to have met a voluntariness standard.
Simply satisfying this basic either/or approach to communicating about wellness incentives would go a long way toward reducing the angst and confusion about whether they will be experienced as rewards or inducements. It may also placate those, such as Judge Bates, who object to requiring an exam or an Health Risk Assessment (HRA) as the only way to show you have met a standard. Still, if it falls to Congress to define voluntariness in wellness, I hope they take a broader, more "organizational health contingent" approach which has not been evident so far in the regulatory arena. Where health contingent approaches connect earning incentives to an individual showing they attained a clinical measure, an organizationally contingent approach would make the use of incentives also contingent on whether the organization can show that the incentives are a part of a "reasonably designed wellness program." That is, when measures such as "perceived organizational support" or "culture audits" show that the employer has created an environment conducive to attaining health goals, then the use of incentives will be considered to have met a "voluntariness standard." I offer here some language and conditions for consideration.
Organizationally Contingent Use of Incentives: Employers can satisfy a "voluntariness standard" in their use of financial incentives in wellness programs when the incentive amount is consistent with ACA/EEOC regulations: The wellness program is "reasonably designed"; employees are offered choices for earning incentives that are aligned with the values, needs, and priorities of employees; when use of incentives are well integrated into a measurably robust, organizational culture that visibly values health; and when all employees are well versed in the meaning of, and opportunities for, reasonable alternatives for earning an incentive.
The conditions, and metrics, employers would consider in determining whether they fall within the above voluntariness standard include: 
Intended and Unintended Consequences From Organizationally Contingent Incentives
Based on surveys that show very few organizations offer comprehensive, best-practices approaches to employee wellness programming, if Congress were to enact organizationally contingent approaches to the use of financial incentives, it would likely mean fewer organizations would use incentives. A more hopeful view, however, would be that more organizations would better balance the use of incentives with efforts to build a culture of health in which incentives are more likely to be effective. To review the possible unintended consequences, I revisited some e-mail exchanges I had with Jim Pshock, the founder and chief executive officer (CEO) of Bravo Wellness. Bravo is a wellness company that administers hundreds of different wellness incentive designs as a part of their comprehensive customizable approach to providing employee health promotion solutions. Pshock speaks and writes frequently about the use of incentives, and I have found him to be more knowledgeable than anyone I've met on the subject. In reviewing my admittedly idealistic rendition of organizational health contingent incentives, his foremost concerns were about a "strict or unrealistic set of criteria that causes them to throw in the towel." Wrote Pshock, "Employers are already voicing 'wellness fatigue' in having so many hoops to jump through in order to offer benefits that 99.9% of the time are clear win/ wins. There may be a minority out there who abuse the privilege (as they do with other policies) but let's not make the work so daunting that it scares employers out of wanting to even try. Many concur that comprehensive, well designed programs include financial incentives and these programs aren't just for the employer. They are protecting employees from bearing the brunt of the increasing health insurance costs that they often did not personally influence." "I don't support suggesting that there is a specific culture that must be established before an incentive can be offered."
Another concern about an organizational health contingent incentive approach relates to the differences between health policies designed to make health insurance work better and policies related to making health promotion programs work better. Pshock notes that "Health plan incentives are very different from compensation/non-health plan incentives. Offering co-pays for a diabetic who completes a diabetes program, providing an HSA deposit to individuals who have an annual physical and/or close a gap in care by completing an age/gender recommended screening should remain simple and straightforward design elements. I do not support suggesting that an individual who feels a mammogram is not a priority or simply doesn't want to have a preventative visit must be offered the same incentive for participating in some alternative they would prefer based upon their personal values, needs and priorities (at least within an employersponsored health plan)."
Pshock also argues that we should not conflate insurance incentives that need to satisfy Health Insurance Portability and Accountability Act and GINA rules with the use of incentives to encourage engagement in wellness programs. Guidance relative to incentives that "require a medical exam" or "answering health questions that may reveal a disability" is needed because employee rights need to be protected and the spirit of the ADA (reasonable accommodations for those with disabilities) is paramount and must be honored." Pshock says, "There are currently no legal or regulatory concerns with incentives for the completion of program elements that don't require exams or answering sensitive questions and I'd hate to suggest that incentives for other program elements should be restricted as well."
The points Pshock makes above address his concerns about regulatory overreach and balancing administrative burden with the needs of employees. But his concerns with organizationally contingent incentives relate even more strongly to his sensibilities as a pragmatic businessman and company steward. "Employers are incredibly unique in how they choose to run their businesses, establish policies and evolve their cultures. I don't support suggesting that there is a specific culture that must be established before an incentive can be offered," Pshock continues. "This is especially true in an age of frequent mergers and acquisitions, CEO changes and external forces that directly impact corporate culture on a regular basis. I don't think we can suggest that every preference be accommodated or that "every kid gets a trophy" without recognizing that very few employers will have a budget for this and the only way they are likely to fund rewards for all is by decreasing the rewards they have been paying to individuals who have been earning them by completing activities and making health improvement. With such a high percentage of employers already offering wellness programs and incentives, we can expect to financially harm the employees who have made the most progress over the past year so that we can give more of the money to individuals who completed some easier activity they preferred."
Such are the concerns that ratify why defining voluntariness will take an act of Congress. Some would conclude that an organizationally contingent proposition is a sort of progressive tax. Just another scheme that robs Peter to pay Paul. Others would view Pshock's concerns about said cost shifting as a regressive tax, yet another example of creating more advantages for those who already have an inordinate share. To this, Pshock allows It's clear that there are deeply held conflicting beliefs and opinions on the use of 'nudges' as well as when a 'nudge becomes a shove'. I think this is a fascinating and complex topic and while it is not easily addressed at the community level, it is much more straightforward in an employer/employee setting and even more so within a voluntary employer-sponsored health plan.
Which brings us back to Judge John Bates' view that the EEOC needs to go back to the drawing board in defending their position that a percentage of an employee's health-care costs is equitable for all workers. Bates infers that a 30% insurance premium differential is a regressive tax when he writes that such a differential is the same as "several months' worth of food for the average family, two months of child care in most state, and roughly two months' rent." Though Bates puts the onus of the answer to the question of voluntariness on the issue of financial fairness, I would suggest that his featuring the plight of the "average family" has as much to do with broader social determinants of health. Should the use of incentives take into account an individual's wherewithal to participate in wellness relative to their other life's demands? To Pshock's point that there are "external forces that directly impact corporate culture on a regular basis," I would add that the culture of corporations directly impact the health of employees on a regular basis. That's why I'm hopeful Congress considers organizational contingencies in the use of incentives as a way to fairly balance the needs of the employer with the needs, values, and interests of the employee. 
